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PREFACE. 



Blacsstone's Commentaries deservedly constitute in 
this country ^lie fira t book of the course of legal study 
usually pre8CTi\)ed for students of the law. Probably, how- 
ever, every student who reads Blackstone is embarrassed by 
his own inability to distinguish, obsolete or unimportant 
matter from the yjtal And fundamental principles of the 
law, and therefore does not know what parts demand the 
-t attention, in order to fix them in his memory, and"" 
may be dismissed with a more superficial examination. 
)ject of this Abridgment is to relieve that embar- 
nt, and thereby to lighten his labor and economize 
jme by directing his energies to what seems most 
■thy of attention. This has been attempted by elimi- 
'"" o b e ol ft te and unixop^toit matter, by displaying 
prin cipleg in. heavy-faced type, and by printing the* 
nportant parts of the te^t.in brevier, while matte 
lor importance as a rule has been printed^ in noi 
. Doubtless there will be some difference of opinio 
(-Ultat is of more and what of less importance, an 
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in this respect this work only expresses the opinioft-of 
the-Editor, — formed, however, after considerable experi- 
ence in instructing y^mng men just beginning the study of ' . 
law. It frequently happened throughout the work that 
obsolete matter was bo interwoveh with matter of present 
importance that the plan indicated above could not conve- 
niently bo pursued. In such cases the obsolete matter 
has been indicated by the word "gbsolete" inclosed within 
brackets. ' Matter merely historical has in some instances 
been considered so important to a proper understanding 
of the present state of the law as to deser^^e more than 
a passing notice ; such matter has accordingly been printed 
in the larger type. The principal difficulty has been in 
deciding what to. onul- A large amount of obsolete mat- 
ter, and matter merel^^Jiistorical, explanatory, or argu- 
mentative, has been omitted, but it is believed that 
^ev&rything important for the student to know has been 
retained. As a rule, the exact language of the Author 
has been preserved. Sometimes, however, mere verbal 
changes not affecting the sense have been made, in order 
to economize space. Great care has been taken, to make 
ftp omiatnon or alterati^i that would change the meaning 
of the text or render that meaning obscure, and matter 
entirely new is in^very.. instance inclosed withija bjaek- 
ets, thus: [ >,1 The. origi nal pa^ ng has been indicated 
by figures in brackets placed at the end of the first com- 
plete sentence of each pt^e of the Autln^r appearing in this 
work. The notes of the Anthor ai^L pf pr evioug^ editor s 
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have necessarily, "been omitted. To have retained them 
would have defeated the object of the volume. Occa- 
sionally, however, when thought necessary to explain a 
change ia-^he law, to elucidate an obscure expression, or 
. to direct attention to an authority throwing light upon 
the subject, a few words or a refergjpLCe to an author- 
ity inclosed in brackets have been thrown into the text ; 
but, for the reason already stated, no sysiematic attempt 
at- atmotation has been attempted. As Blackstone*s Com- 
mentaries are perhaps the most important institutional 
work placed in the hands of students at law, more space 
has been devoted to them than will be given to any other 
work or subject in the series of which this forms the first 
voluine. It is believed, however, that no more space has 
been given to the work of this Author than it justly de- 
serves. To students pursuing their studies in an office, 
which in the majority of cases is equivalent to studying 
laxt^alofie, and to 8tudei\t^ia law jschools when upon 
review or preparing for examination, it is believed that, 
this Abridgment will prove especially serviceable; and it 
is principally for their use that its preparation has been 
undertaken. If it materially assists them in their labors 
its purpose will have been accomplished. 

MARSHALL D. EWELL. 

Union College ev Law of CfiicAoo, 

May 29, 1882. . .. ; - ^ -< - 
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SECTION II. 
OF THE NATURE OF LAWS IN GENEBAL. 



Law, In its most general and comprehensiTe sense, 
iignifies a mle of action; and is applied indiscriminately to 
ill kinds of action, whether animate or inanimate, rational or irra- 
ional. Thus we say the laws of motion, of gravitation, of optics, 
)r mechanics, as well as the laws of nature and of nations. And 
t is that rule of action which is prescribed by some superior, and 
vhich the infesior is bound to obey. fSS] 

Bat lavTB, in their inore confined sense, denote the rules, 
lot of action in general, but of human action or conduct ; that is, 
lie precepts by which man, a creature endowed with both reason 
md freewill, is commanded to make use of those faculties in the ' 
feneral regulation of his behavior. [39] 

As man depends absolutely upon his Maker for everything, it is 

lecessary that he should, in all^points, conforin to his Maker's will. 

rhis 'wHl of bis Maker is called the I^w of nature. 

iiese [laws laid, down by God] are the eternal immutable laws. 

i good and evil, to which the d^tof himself, in all his dispen- 

dons, conforms; and which he rate enabled human reason to 
/>cover,* so far as they are necefcry for the conduct of human ac- 

•ns. [40] Snch, among others, are these principles: that we 
.uuld live honestly [honorably], should hurt nobody, 
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and should render to every one his due; to which three 
general precepts Justinian has reduced the whole doctrine of lawJ 
In consequence of the mutual connection of justice and human 
felicity, the Creator has not perplexed the law of nature with a 
multitude of abstracted rules and precepts, referring merely to the 
fitness or nnfitness of things, but has graciously reduced the rule 
of obedience to this one paternal precept, ** that man should pursue 
his own true and substantial happiness.'* [41] This is the foun- 
dation of what we call ethics, or natural la-vir. 

This la^9v of nature, being coeval with mankind, and dictated 
by God himself, is of coiurse 8ux>erior in obligation to any 
other. It is binding over all the globe, in all countries, and at all 
times : no human laws are of any validity [i. e. in the forum of con- 
science], if contrary to this ; and such of them as are valid derive 
all their force, and all their authority, mediately or immediately, 
from this original. 

But, in order to apply this to the particular exigencies of each 
individual, it is still necessary to have recourse to reason, whose 
office it is to discover what the law of nature directs in every cir- 
cumstance of life, by considering what method will tend the most 
effectually to our own substantial happiness. And if our reason 
were always clear and perfect, the task would be pleasant and easy ;j 
we should need no other guide but this. But every man now finds 
the contrary in his own experience ; that his reason is corrupt, and 
his understanding full of ignorance and error. 

This has given manifold occasion for the benign interposition of 
divine Providence, which hath been pleased, at sundry times and in 
divers manners, to discover and enforce its laws by an immediate 
and direct revelation. [42] The doctrines thus delivered we call 
the revealed or divine la^ and they are to be found only in 
the holy scriptures. 

Upon these two foundations, the laii^ of nature and 
*-he laij^ of revelation, jbepend all human laws ; that is to 
n^ humati laws should be suffered to contradict these. There 
t is true, a great number of indifferent points in which both the 
le law and the natural leave a man at his own liberty, but which 
)und necessary, for the benefit of society, to be restrained within 
in limits. And herein it is that human laws have their great- 
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est force and etGcacy ; tor, with regard to sach points as are not 
iadifferent, humitD laws are oul; declaratory of, and act in suburdi- 
iiation to, the former. • 

As it is imposBtble for the whole race of mankind to be obited in 

one great society, they most necessarily divide into many, and form 

srparate states, commonwealths, and nations, entirely independent 

of each other, and yat liable to a mutual intercaurae. [13] Ueuce 

arises a third kind of iaw to regnhLte this mutual intercourse, called 

"the lavr of natiOOB," which, as none of theae states will ac- 

' knowledge a superiority iu the other, cannot be dictated hy any, but 

depends entirely npon the mlea of natural law, or upon mutual com- 

; pacts, treatiea, leagues, and agreeuienta between these aeveral com- 

! munities : in the construction also of wblch compacts we have no 

other rule to resort to, but the law of natare ; being the only one to 

which all the communities are equally subject. 

Hunlcipal lair is properly defined to be " a mle Hi 
olvU conduct prescribed by the enpreine poorer In a 
state, comniandiug what la right and prohibiting what is wrong." 
[14] [This definition will he improved hy omitting the words, 
"commanding what is right," &c.] 

And, first, it is a mle ; not a transient, sndden order from a su- 
perior to or concerning a particular person ; but something perma- 
nent, nniform, aod univeraaL It is also called a ruie, to distinguish 
it from adviee or anaigeZ, which we are at liberty to follow or not, as 
we seo proper, and to judge upon the reasonableness or unreasona- 
bleness of the thing advised : whereas onr obedience to the law 
depends not upon our approbaticn, but upon the maker'i vrilL It 
is also called a nUe, to distinguish it from a annjoocf ot agreemerU; 
for a compact is a promise proceeding from us, law is a conjmand 
directed to na. [*5] 

Municipal law is also " a rule of Clvll condnct" Tbis distin- 
guishes mnoicipa] law from the natural, or revi»led ; the former of 
which is the role of inoral conduct, and the latter not 
of moral conduct, but also the rule of faith. 

It is likewise "a rule presotibed." Because a ba 
confii^ed in tbe breast of the legislator, without manlfei 
some external sign, can never be properly a law. It is 
tliis resolution he notified to the people who are to ' 
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the maimer in ^wrhich this notification ia to be made, i 

matter of very great indifference. It may be notified by tiiiiversa 
tradition and long practice, which supposes a previous publication 
and is the case of the common law of England. It may be notified 
viva voce, by officers appointed for that purpose, as is done with re 
gai'd to proclamations, and such acts of parliament as are appointee 
to be publicly read in churches and other assemblies. [46] It ma] 
lastly be notified by writing, printing, or the like ; which is the gen 
eral course taken with all our acts of parliament. Yet, whateve] 
way is made use of, it is incumbent on the promulgators to do it ii 
the mosfc,|mblic and perspicuous manner; not like Caligula, whc 
wrote' his laws in a veiy small character and hung them upon higl 
pillars, the more effectually to ensnare the people. There is still i 
more unreasonable method than this, which is called making oj 
laws ez post facto ; when after an action (indifferent in itself] 
i& committed, the legislator then for the first time declares it to have 
been a crime, and inflicts a punishment upon the person who has 
committed it. [See tJ. S. Const., Art. I. sec. 10.] AH laws should 
be therefore made to commence in futuro, and be notified before 
their commencement; which is implied in the term "preKribed." 
But when this rule is in the usual manner notified, or prescribed, it 
is then the subject's business to be thoroughly acquainted there- 
with ; for if ignorance, of what he might know, were admitted as i 
legitimate excuse, the laws would be of no effect, but might alway^ 
be eluded with impunity. 

But farther : municipal law is "a rule of civil conduct prescribed 
by the supreme po^9ver in a state." For legislature, as waa 
before observed, is the greatest act of superiority that can be exer' 
cised by one being over another. "Wherefore it is requisite to the 
very essence of a law that it be made by the supreme power. Sovi 
ereignty and legislature are indeed convertible terms ; one cannot 
subsist without the other. 

The only tme and natural foundations of society are the 

wftnts and the fears of IndiTidualB. [47] Single fiunilies Jbrmed the first oatural 

society, among themselres; which, every day extending its limits, laid the firsj 

»Krv.igh imperfect rudiments of civil or political society : and when it grew too larg^ 

dst with convenience in that pastoral state, wherein the patriarchs appear tc 

red, it necessarily snbdivided itself by vattous migrations into more. Af 

L8,as agricnlture increased, vhich employs and can main tain a mneh gzeatei 
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DQmber of hands, migrations became less freqnieiit : and Tarioiu tribe*, which had 
formerly separated, reunited again ; sometimes by compulsion and conqaest, some- 
times by accident, and sowetiines perhaps by compact. But though society bad 
not; its formal beginning frooi any convention of individuals, actuated by tbelr 
grants and their fears, yet it is the sense of their weakness and imperfection that 
hep% mankind together, that demonstrates the necessity of this union, and that 
therefore is the solid and natural foundation, us well as the cement of civil soriety. 
And thii is what we mean by the origrinal contract of society, which, 
though perhaps in no instance it haa ever been formally expressed at the first in- 
sUtution of a state, yet in nature and reason must always be understood and im- 
plici in the very act of associating together: namely, that the whole should 
protect all its parts, and that every part should pay obedience to the will of the 
vhole, or, in other words, that tire community should guard the rights of each 
indiviJiuil member, and that (in return for this protection) each individual 
should submit to the laws of the community ; without which submission of all it 
was impossible that protection should be certainly extended to any. [48J For 
when civil society is once formed, government at the same time results of coutm, 
ts necessary to preserve and to keep that society in order. 

The political writers of antiquity will not allow more than three 
regular forms of government: the first, when the sovereign 
power is l^^lged in an aggregate assembly consisting of all the free 
msmbers of a community, which is called a democracy ; the sec- 
onvl, when it is lodged in a council, composed of select members, 
and then it is styled an aristocracy; the last, when it is entrust^ 
ill the hands of a single person, and then it takes the name of a 
monarchy. [49] AH other species of government, they say, are 
either coiTuptions of, or reducible to, these three. v 

In a democracy, where the right of making laws resides in the people at 
large, public virtue, or goodness of intention. Is more likely to be found than 
cither of the other qualities [wisdom and power] of government. Popular assem- 
blies are frequently foolish in their contrivance and weak in their execution, but 
generally mean to do the thing that 13 right and just, and have always a degree of 
pitriotism or public spirit. In aristocracies there is more wisdom to be 
found than in the other frames of government; being composed, or intended to bo 
composed, of the most experienced citizens ; but there is less honesty than in a 
republic, and lo?s strength than in a monarchy. [50] A monarchy Is indet'd 
the most powerful of any, for, by the entire conjunction of the legi.slative and ex- 
ccu:ive powors, oil the sinews of government arc knitted together and united ' ' 
the hand of the prince ; but then there is imminent danger of his emplo^inr 
strength to improvident or oppressive purposes. Democracies are usually t' 
criluulated to direct the end of a Iiw ; aristocracies to invent the means b 
t'las end shall be obtained ; ""tA monarchies to carry those means Into ex 
And the ancients had in general no idea of any other permanent form o\ 
menC but these thtee ; for though Cicero declares himself of opinion, " ess 
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COHMitutam wmpubUcam qua, tx tribw geturibus Ulitf ft§^U, optimo, ft papulari, 
sit moitice eonfuia," yet Tacitus treats this notion of a mixed goveroment, formed 
oat of them all, and partaking of the advantages of each, as p^ visioluury wbim, and 
one that, if effected, could never be lasting or secure. 

' But the British constitution has long remained a standing exception 
to the truth of this observation. For as with us the executive power of the laws 
is lodged in a single person, they have all the advant^iges of ;strength and decipntch 
that are to be found in the most absolute monarchy, — and as the legislature of the 
kingdom is entrusted to three distinct powers, entirely independent of each other: 
first, the king ; secondly, the lords spiritual and temporal, which is an aristocrati- 
cal assembly, of persons selected for their piety, their birth, their wisdom, their 
valor, or thcAr property; and, thirdly, the Hdu^e of Commons, ^ee/y chosen by 
the people /rdfn among themselves^ which makes it a kind of democracy, — as this 
aggregate bod^, actuated by different springs and attentive to di%>ren| interests, 
composes tbe British parliament and has the jpifpceme disposal of everythiog, 
there can no inconvenience be attempted by ^th«r of the three branches but 
will be withstood by one of the other two, each branch being armed with a nega* 
• tive power sufficient to repel any innovation which it shall think inexpedient or 
dangerous. [51] ^f ever it should happen that the independence of any one 
jA the three, shoiftd be lost, or that it should become subservient to the views of 
either, Qf the other )two, there would soon be an end of our constitution. [52] [TIm 
House of Commons^ now in the ascendency.] 

As the power of making laws constitutes the supreme au. 
thority, so wherever the supreme authority in any state resides, it is the right 
of that autbortey.to make laws; that is, in the words of our definition, to pre- 
,scrif^ the riUe o/dvilmctien. farther, it is its duty likewise. 

I proceed now to the latter branch of the definition : that it is a rule so pr3< 
scribed, ** commanding what is right, and prohibiting what is 
wrong." [58] 

Now in order to do this completely, it iB-flrst of all necessary that the bounda- 
ries of right and wrong be established and asc^tained by law. And when this is 
once done, it will follow of course that it is likewise the business of the law, con- 
sidered as a rule of civil conduct, to enforce these rights and to restrain or re- 
dress these wrongs. It remains therefore only to consider in what manner the 
law 1^ said to ascertain the boundaries of right and wrong, ^nd the methods which 
it takes to command the one and prohibit the other. 

For this purpose every law piay be said to consist of several 

parts : one declaratory^ whereby the rights to be observed and the wrongs to 
be* eschewed are clearly defined and laid down ; another directory, whereby the 
subject is instructed and enjoined to observe those rights and to abstain from the 
commission of those wrongs ; a third remedial^ whereby a method is pointed out 
to recover a man-s private rights or redress his private wrongs: to which may be 
adilcd a fourth, usually termed the sanction, or vindicatory branch of the law ; 
whereby it is signified what evil or penalty shall be incurred by such as commit 
any public wrongs and transgress or neglect their duty. [54] 
With regard to the first of these, the declaratory part of the municipal law, 
depends not sojnucjki upon the law of revelation or of nature, as upon t^ie wis- 
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dom tknd will of tUb k^lfttor. The declaHttotj part of the aranleipsl lam hat na 
force or operation at all with regard to aotions that are natarally and iatriDnically 
ri^lit or wrong. But with re^rd to things in themselfes indifferent, the case Is 
entirely altered. [55] TheiM becocie either ri^ht or wrong, Ju«t or anjuat, dati«r 
or miadekneanors, aceonlits^ as tite itannictpal legblator seu pfopvr for promoting 
the welfare of the sociel^ and more eSfoctually carrying on the parposes of civd ■ 
''i!e. And pometlmes, where the thing itself has its ri?e from the law of natnra, 
the particular circumstances and mode of doing it become right or wrong as the*' 
laws of the land shall direct. 

The dlrdetory stands macfi upon the same-^Ung [m lh<j declaratory] ;4»r 
thii yirlnally includes the fonner, the declaration heiag usually collected from the 
direction. The law that sajs,- " Thou shalt not steal," impijes a declaration that 
stealing is a crime. And vA have seen that, in things naturally indifferent, the 
very essence ofright and wrong depends upon the direction of the laws to do or to 
omit them. 

The remedial part of «^w is* so aeoeesary a coneeqneaceof the ftmner two, 
that laws must be Very Y&gm and imperfect without it [06] For in Tsin would 
rights be declared, in rain directed to be observed, if there were no method of 
recoTering and assertihg tbose rights when wrongfully withheld or invaded. This 
is what we ioean properly when we Speak of the protectioB of the law. 

With T^rd to the sahetioft of lAws, or the erll that amy attend the breach 
of pubUe daties, it is- observed that human legislates have for the moet part 
chosen to make the sanction of their laws rather wndieatonf than remuneratoryt 
or to consist rather in punishments than in actual particular rewards. Of alt the 
parts of It htw the mo^t eflecttial is the Ttndicfltofiry. [57] The main strength 
&Bd force of s Isrw oonMsts in the penalty Mine^ted to it. EEereii^ &» to be found* the 
prisoipat obiigatiott rffaruman Isnra. 

Interpretation of Laws. The fairest and mo&t rational 
method to interpifet the lyill of the* legislator Is by exploring hia 
intentiolii} at the time when the law wasr made, b^ siffTis 
the nioat natural and prdbable. [59] Aiid these signs are either ther 
words, the context, the subject-matter, the effects aUd consequencfe, 
or the spirit and reason of the liaiw. 

1. "Words are geners^y to be^ undeisteod in their usual and . 
most known signification, not so much regarding the propriety of 
grammar as their general aud popular use. Terms of art or 
technical terms must be taken according to the acceptation of the 
learaed in each art, tmde, and science. 

2. If Words happen to be still dubious, we may establish their 
meaning from th&^cokitozt, with which it may be of singular u 

to comparer a word or a sentence whenev^ they are ambiguo 
' quivocal, or intricate. [60J Thus the- pioeme, or preamble 
often called in' Ha hflip the cdnstruction of ati act of parliam 
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Of the same nature and nae is the comparison of a law with other ' 
laws that are msde by the same legislator, that have aome aEoity ' 
vith the subject, or that expressly i-elale to the name poiat. 

3. Ab to tlie subject-matter, woiils ari; always to h« under- 
stood 03 having a regaiil tliereto, for that is always supposed to bo 
in the- oje of the legislator, atid nil bis expressions directed to that 

4. As to the effects and oooeeqaeuae, the niU U, tliat 
whore words bear either none, or a very a!)surd signiGcation, if 
literally understood, we must a little deviate bom the icceived sense 
of them. 

:he most universal and effectual way of discover- 
ling of a law, when the words ai-e dubious, is by 
eason and apLdt of it, or the cause wlitett ' 
or to enact it. [61] For when this reason ceases, 
t likewise to cease with it. 

lod of interpreting laws, by the reason of them, 
1 equity [l>y which is not meant equity or chan- 
], wliioh ia thus defined by Grotiiis: "Thecorrec- 
in the law (by reason of its universality) is defi- 
in laws all cases cannot be foreseen or eipresaod, 
:, when the general decrees of the law come to Iw ■ 
liar eases, there should be somewhere a power 
tlioae circurastnnces, whieli-(had thcybeeu fore- 
r himself would have expccssed. And these ate 
[^cording to Giotiii9, "lex noti exadi dcfiivtt,'ied 
arbUrio ixnti viri pcrmiUU." 



SECTION III. * 

OF THE LAWS OF ENGLAND. 

Tbe mmiiolpal lair of Bogland may be divided into two 
-Is : the leti naffiiicripla, the unwritten, or common law ; and the 
•ipio, the wKlten, or statute law. [63] 
lex noa sciipta. or unwritten kw, includes not onl; gmi, 

\ 



Sect. 3.] ' OF THE LAWS OF ENGLAND. 9 

ral customSf or the common law properly so called, bat also the 
prUcular customs of certain parts of the kingdom ; and likewise 
tliose particular laws that are by custom observed ouly in certain 
courts and jurisdictions. . 

The monuments and evidences of onr legal cnstoms 
are contained in the records of the several courts of 
justice, in books of reports and judicial decisions, and 
in the treatises of learned sages of the profession, pi-e- 
served and handed down to us froin the times of highest antiquity. 
^o4] However, I therefore style these parts of our law le(jcs non 
scripice, because their original institution and authority are not set - 
down in writing, as acts of parliament are, but they receive their 
binding power and the force of laws by long and inmienioiial usage, 
r.u(l by their univei*sal i-^eption throughout the kingdom. 

This uninrritten or common law is properly distin- , 
guishable into three kinds: 1. General customs, i^hich • 
are the universal rule of the whole kingdom, and form the common , 
law in its stricter and more usual si^ification. [67] 2. Particular ' 
customs, which for the most part affect only the inhabitants of i 
pai-ticular districts. 3. Certain particulsu: laws, which by J 
custom are adopted and used by some particular courts, of pretty I 
gsneral and extensive jurisdiction. ^^ 

I. As to general customs, or the common law properly i 
so called, this is that law by which proceedings and determinations \ 
in the king's ordinary courts of justice are guided and directed. [68] (J 
This for the most part settles the course in which lands descend J 
ly inheritance ; the manner and form of acquiring and transferring i 
proi)erJ5y ; the solemnities and obligation of contracts j the rules of ? 
expounding will^ deeds, and acts of parliament; the respective rem- f 
e.lies of civil injuties ; the several species of temporal offences, with f^ 
thci manner and degree of punishment; and an infinite number of 
^minuter particulars, wjiich diffuse themselves as extensively as the 
'ordinary distribution of common justice requires. 
I These customs or maxims are to be known, and their 
I validity determined, by the judges in the several courts 
of justice. [69] They are the depositaries of the laws, tho living 
oracles who most decide in all cases of doubt, and who are boun 
by an oath to decide according to the law of the land. 
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/Judicial dACiffLona are the prineipal and qnoet aut;horitat 
eyitkuce tbat can be giyen of the existenee ^.f sueh a custom 
shall form a part of the common law. The judgppnent itself and 
the proceedings previous thereto are carefully" registerei^ftjid .^^ 
serveii, under the name of records, in public x^spositpries Bet- «)4 
for that x^i'ticular purpose ; and to them frequeiiT recourse, is .h 
when any critical question arises, in the determination of which j 
mer precedents may give light or assistance. It ia £U| 9StaJ 
l£ihed rule to abide by fonser preoedeats wife^^e t^ 
same points come again in litigation. ^^ ., 

This rule admits of exception wliere the form^j^j 
termination is most evidently oontrary to reason ;.'1Pluc 
more if it be clearly contrary to the divine law. [70f./ ^ 
even in such cases the subsequent judges do not pretend to mak4 
new law, but to vindicate the old one from misrepresentation. Fi 
if it be found that the former decision is manifestly absurd or unjus 
it is declared, not thjit such a sentence was bad law, but that it wi 
iwt law ; that is, that it is not the established custom of the reain 
as has been erroneously determined. The doctrine of the law the 
is this : that precedents and rules must be followed, unless flati 
absurd or unjust ; for though their reason be not obvious at fin 
view, yet we.-ipwe such a deference to former times as not to suppos 
that they acted wholly without eonsideration. 

Reports are histories of the several cases, with ashoi 
summary of the proceedings, which are preserved at large in tl 
record, the arguments on both sides, and the reasons the court gai 
for its judgment, taken down in short notes by i^iersons present ! 
the determination. [71] And these serve as indexes to, and iilso ^ 
explain, the records, which always, in matters of consequence aui 
nicety, the judges direct to be searched. The reports are extant i 
a regular series from the reign of King Edward the Second inclusive 
and from his time to that of Henry the Eighth were taken by th 
prothonotaries, or chief scribes of the court, at the expense of th 
erown, and published anniuilly, whence they are known unde 
the denomination of th^ year books. [72] From th§ reign of Heun 
t,he Eighth to th^ present time this task has b^en execut^^ by mani 
rivatfd and ^nt^mp^rary hands, wh9 sometime; through haste anj 

accuracy, SQ^e^iiQ^ th|^«gl\ {ui^takQ %n^ wapt 9^ «kiU, Jiav^ puk 
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A-Vied rery <*tidfe atid imperfect (pefikaps contradictotjO aeeoimts of 
c-e and the same'determiuatloti. [See generally Wallace upon the 
L Importers.] 

Besides- these reporteia,* thMe are also other authors, 
to w^hom great veneration and reapeot is paid by the 
Btndents of the common la^^. Such are Glanvil and Brae- 
ton, Biitton and Fleta, Hengbam and Littleton, Statham, Brooke, 
Fitzherbert, Staondforde, and Ck^e, with some others of aocieut 
date, whose treatises are cited as authority, and are evidence that- 
' ^ses have formeriy happened, in which such and such points jrete 
d*^tennined, which are now become settled and first principles. 

II. The second branch of the tmwritten la^i^s of Bog- 
land are partiocdar ottistoms, or laws, wfaioh affsct only 
the inHabitasitaof partieolar distriotB. [74] 

These partiealsr costoms, or some of them, are without doabt the remains of 
that mnl^ade of loca! costoms out of which t&e coramoa law, asi it now stands, 
iras collected at first by King Alfred, and afterwards by King Edgar and Edwttd ' 
tbe Confessor, each distriet mutually sacrifleiog seme of its own special usages in- 
order tb&t the whole kingdom might enjoy the benefit of one uniform and unirer- 
sal system of laws. But for reasons that have been now long forgotten, particular ' 
counties, eities, towns, manors, and lordships were reiy early indulged with the 
privilege of abiding by their own customs, in contnwUstimitioQ to-the i«et of tile 
nation at large ; whieh privilege is confirmed to them by several acts of parliament. 
8uch are the customs of gavelkind in Kent, and some other parts of the king- 
dom ; of boroush-SngliBh, that a widow shall be entitled for her dower to all 
her husband's lands, &e. [75] 

The ralea relating to partioolar oustoms regard either the 
proof of their existence, their legality when proved, or their 
usual method of allowanoe. 

First. All private customs (except gavelkind and borough-English, of 
which the law takes particalar noUce) mast be particularly pleaded, 
and as well the existence of snch eustoms must be shown, as 
that the thing in dispute is within the onstom alleged. [76] 

Second. When a custom is actually proved to exist, the next inquiry is into the 
legality of it. To make a particular oustom good, the following 
are necessary requisites': — 

1. That it have been used so long that the memory of man 
runneth not to the contrary. 

2. It must have been continued. [77] Any intermpMon would caus- 
I a temporary ceasing : the revival gives it a new beginning, which will be with* 

i time of medsory, a Ad thereupon the custom will be void. But this must be uxid< 
ttoad ivHh re^wd to an iatermptieB of the rigMt, for an intstruptioo of l 
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po$te»»i4m onlj for ten or twenty yeari wiTl not dentroy the custom. Bat if tl 
n't^ht be any lio<r discontinued for a day, the cofttom is quite at an end. 

8. It must have Jbeen peaceable and acquiesced in, not suljeij 
to contfntion and diFputc. 

4. Customs must be reasonable; or, rather, taken negatlTelj, the 
must not ha unreaeouable. 

6. Customs ought to be certain, and the maxim of law is, id certun 
est quod cerium reddi poVst. [78] 

6. Customs, though established by concent, must be (whet 
established) compulsory, and not kft to the option of every man whethei 
he will u^e them or no. 

7. Lastly, customs must be consistent with each other. On^ 
custom cannot be set up in opposition to another. For if both are really customs] 
then both are of equal antiquity and both established by mutual consenti wUicU 
to say of contmdietory customs is absurd. 

Third. As to the allowance of special customs. 
Customs in derogation of the common law must be con- 
strued strictly. 

III. The third branch of the leges non Ecriptse are 
those peculiar laws i^hich by custom are adopted and 
used only in certain peculiar courts and jurisdictions. 
And by these I understand the civil and canon laws. [79] 

It may seem a lUtlo hnproper at first view to ;rank these laws under the hend of 
Itges non $cripttBy or unwritten laws. But I d<i tliip, after the exnniple of Sir Mat- 
thew Hale, because it is most plain that it is not on account of their being xtriitrn 
laws that e^^her the canon law or the civil law have any obligatioB within this 
kingdom, neither do their force and eflScacy depend upon their own intrini^ic 
authority , which is the caSe of our written laws or acts of parliament. But all the 
strength that either the papal or imperial lawg have obtained in this realm, or 
indeM in any other kingdom in Europe, is only because they have been admitted 
and received by immemorial usage and custom in some particular cases and f^onio 
particular courts \ and then they form a branch of the lrs;t:s non scripttF, or custom- 
ary laws, or else because they are in some other cases introduced by consent of par- 
liament, and then they owe their validity to the Irenes seriptee, or statute law. [80] 

The present body of civil law was compiled and finished by Tribonian and other 
lawj-ers about the year 633. [81] 

This consists of: 1. The institutes, which contain the elements or first 
principles of the Roman law in four books; 2. The digests or pandects 
in fifty books, containing the opinions and writings of eminent lawyers digested in 
a systematical method; 3. A new code, or collection of imperial constitulions 
*- twelve bookfl, the lapse of a whole century having rendered the former code of 

BOdosins imperfect} 4. The novels, or new constitutions, posterior in time 
the other books, and amounting to a supplement to the code, eoutaininfl; new 
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wieries, which are the clreoit of the archdeaeon^s and rural dean^s Jurii- 

■bn, of whom hereafter, and every deanery is divided into parishes. 

^ A parisil la that circuit of ground which is committed to tho charge of one 

pnoa or ricar, or other minister having cure of souls therein. 

\l The civil division of the territory of Bnsland is into 

Bounties, of those counties into hundreds, of those hundreds 

into tithinsrs or towns. [113] 
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The rights of persons that are commanded to be observed b3f tin 

municipal law are of two sorts : First, such as are due from ever 

citizen, which are usually called civil duties ; and, secondly, su i 

as belong to him, which is the more popular acceptation of right: 

or ^iira, [123] Both may indeed be comprised in this latter divis 

ion ; for, as all social duties are of a relative nature^ at the same tim 

that they are due /rom one man or set of men, the|r'must also bed:: 

to another. But it will be more clear and easy to consider many o 

them as duties required from, rather than as rights belongia^to, 

particular persons. 

Persons also are divided by the la'w into either nat 

, ural persons or artificial. Natural persons are such as tlie Got 

j of nature formed us; artificial are such as are created and devised 

by huraa^ laws for the purposes of society and government, which 

\ a«!<u called corporations or bodies politic. 

j The rights of persons considered in their natural ca« 

pacitias are also of t-wo sorts, — absolute and relative. 

'Absolute, which are such as appertain and belong to particular men 

Imerely as individuals or single persons ; relative, which are incident 

jto them as members, of society and standing la various relations to 

^ach other. 

i By the absolute rights of individuals "we mean those 

^hich are so in their primary and strictest sense, such 

is vrould belong to their persons merely in a state of 

iature, and which every man is entitled to enjoy, whether out of 

oeiuty ai\in.it. But with regard to the absolute duties which man 

\ bound to perform, considered as a mere individual, it is not to be 

ilpected that any human municipal law should at all explain or 

jforce them. [124] For the end and intent of such laws being 

kly to regulate the behavior of mankind, as they are members of 

'ciety and stand in various relations to each other, they have con* 

miently no concern with any other but social or relative duties. 

U with respect to rvjMs the case is different. Human laws 

fine and enforce as w^ell those rights which belong to a man cou- 

iered as an individual as those which belong to him considered as 

-^ lited to others. The principal view of human laws is, or ought 

's to be, to explain, protect, and enforce such rights as are 

e, which in themselves aw few and simple^ and then such 
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ights as are relative, which, arising from a Tariety of oonnectionty 
^-111 be far more numerous and more complicated. [125] 

Tlie absolute rights of man, considered as a free agent, art 
isually summed up in one general ap|)ellation, and denominated the 
latural liberty of mankind. This natural liberty consists prop- 
biVy in a power of acting as one thinks fit, without any restraint or 
:ontrol unless by the law of nature, — being a right inherent in us by 
[>irth9 and one of the gifts of God to man. at his creation, when he 
endued him with the faculty of free will. But every man, when he 
enters into society gives up a part of his natural liberty as the price 
of so valuable a purchase, and, in consideration of receiving the advan- 
tages of mutual commerce, obliges himself to conform to those laws 
which the community has thought proper to establish. Political, 
therefore, • or civU liberty, which is that of a member of soci- 
ety, is no other than natural libeity so far restrained by human laws 
(and no farther) as is necessary and expedient for the geneial advan- 
ta;;e of the public. [See Cooley on Torts, 6, 9, 10.] 

The fundamental articles of the absolute rights of 
every Englishman (which, taken in a political and extensive sense, 
are usually called their liberties) have been from time to time as* 
verted in parliament as often as they were thought to be in danger. 
[127] Fii*st, by the great charter of liberties, which was 
obtained, sword in hand, from King John, and afterwards, with 
some alteratioais, eonlirmed in parliament by King Henry the Third, 
Ilia son, r— which charter contained very few new grants, but was 
lor the most part declaratory of the principal grounds of the fi^nda- 
mental laws of England. [128] Afterwards by the statute called 
confirm.atio cartarum, whereby the Great Charter is directed to 
be allowed as the common law. Next, by a multitude of subsequent 
con-oborating statutes (Sir £dward Coke, I lliink, reckons thirty- 
two), from the First Edward to Henry the Fourth. Then, after a 
long interval, by the petition of right, which was a parliamen- 
tiry declaration of the liberties of the people assented to by King 
Charles the First in the beginning of his reign. Then the habeas 
corpus act, passed under Charles the Second. To these su'^ 
ceeded the bill of rights, or declaration delivered by the Lo' 
and Commons to the Prince and Princess of Orange, 13th of FeV 
kry, 1688, and afterwards enacted in parliament, when they beer 

i 
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king and queen. Lastly, these' liberties were again asserted attlie 
commencement of the present century in the act of aettlexnent, 
whereby the crown was limited to his present Majesty's illustri(»<$ 
hoii3e. 

The absolute rights of individuals may be reduced 
to three principal or primary articles, -^ the right of per- 
sonal security, the right of personal liberty, and the right 
of private property [129] [to which may be added the right of 
free exercise and enjoyment of religious profession and 
"worsliip, and also, in a state of society, of freedom of speech 
and of the press. — Shars, BL 140 n^\ 

I. The right of personal security consists in a person's legal 
and uninterrupted enjoyment of his life, his limbs, his body, hu 
health, and his reputation. 

1. Life is a right inherent by nature in every individual, and 
begins in contemplation of law as soon as an Infant is able to stir in 
the mother's womb. For if a woman is quick with child, and by a 
potion or otherwise killeth it in her womb, or if any one beat her, 
whereby the child dieth in her body and she is delivered of a dead 
child, this, though jiot murder, was by the ancient law homicide 
or manslaughter. But the modem law doth not look upon this 
offence in quite so atrocious a light, but merely as a heinous mis- 
demeanor. [130] 

An infant in ventre sa mere, or in the mother's wontib, is 
supposed in law to be born for many, purposes. It is capable of hay- 
ing a legacy or a surrender of a copyhold estate made to it. It may 
have a guardian assigned to it, and it is enabled to have an estate 
limited to its use, and to take afterwards by such limitation as if it 
were then actually bora. 

2. A man's ^mbs (by which for the present we only under- 
stand those members which may be useful to him in fight, and the 
loss of which alone amounts to mayhem by the common law) are 
also the gift of the wise Creator to enable him to protect himself 
from external injuries in a state of nature. To these therefore he 
has ^'natural inherent right, and they cannot be wantonly destroyed 
or disabled without a manifest breach of civil liberty. 

Both the life and limbs of a man are of such high value in the 
estimatfon of the la^ of England, that it pardons even homicide il 
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terror" Which words, "dliquo modo destruaturf*' include a 
hibitioTiy not only of killing and maiming, but also of torturing, c<kd 
of every oppression by color of an illegal authority. 

S. Besides those limbs and members that may be necessary t;o % 
man in order to defend himself or annoy his enemy, the rest of 
his penion or body Is also entitled by the same natiural 
right to aecurity from the corporal insults of menaces, assaults, 
beating, and wounding, though such insults amount not to destruc- 
tion of life or member. [134] 

4. The preservation of a man's health from such prac- 
tices as may prejudice or annoy it ; and 

5. The security of his reputation or good name from 
the arts of detraction and slander are rights to which everf 
man is entitled by reason and natural justice, since witnout these 

■it is impossible to haye^the perfect enjoyment of any other adv&ii- 
tagp or right. 

^ 11. Personal liberty consists in the po'wer of locomo- 
tion, of changing situation, or moving one's person to 
-whatsoever place one's own inclination may direct^ 
without imprisonment or restraint unless by due course 
of law. This is a right strictly natural. The laws of England have 
never abridged it without sufficient cause, and in this kingdom it 
cannot ever be abridged at the mere discretion of the magistrate 
without the explicit permission of the laws. Here again the lan- 
guage of the Great Charter is, that no freeman shall be taken or 
imprisoned but by the lawful judgment of his equals or by the law 
of the land. [135] 

By 31 Car. II. c. 2, commonly called the habeas corpus act^ 

the methods of obtaining the writ [of habeas corptis] are so plainly 

pointed out and enforced, that, so long as this statute remains nnim- 

peached, no subject of England can be long detained in prison, except 

in those cases in wbich the law requires and justifies such detaineir. 

And, lest this act should be evaded by demanding unreasonable \mm 

or sureties for the prisoner's appearance, it is declared by 1 W. an,- d 

^^ St. 2, c. 2, that excessive bail ought not to be required. \ 

e confinement of the person in any wise is an im•^ ' 

^ment, so that the keeping a man against his will in a^ 

house, putting him in the stocks, arresting or forcibly 
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^detaining him in the street, is an imprisonment. [136] And the law 
I so much discourages nnlawfal confinement, that if a man is under 
duress of imprisonmeTU, which we hefore explained to mean a com* 
pulsion by an illegal restraint of liberty, until he seals a bond or 
the like, he may allege this duress, and avoid the extorted bond. 
But if a man be lawfully imprisoned, and, either to procure his dis* 
charge or on any other fair account, seals a bond or a deed, this is 
not by duress of imprisonment, and he is not af liberty to avoid it. 
[137] To make impriBonment la'wfnl, it must either be by 
process from the courts of judicature or by warrant from some' legal 
officer having authority to commit to prison, which warrant must 
be in writing, under the hand and seal of the magistrate, and express 
the causes of the commitment, in order to be examined into if nec« 
essary upon a habeas corptis. li there be no cause expressed, the 
jailer is not bound to detain the prisoner. 

A natural and regular consequence of this personal liberty is that 
every Kngliffthnian may claim a light to abide in his 
own oountry so long as he pleases, and not to be driven 
from it unless by the sentence of the law. The king, indeed, by his 
royal prerogative, may issue out his writ ne exeat regno, and 
prohibit any of his subjects from going into fomgn parts without 
license. But no power on earth, except the authority of parliament, 
can send any subject of England out of the land against his will — 
no, not even a criminal. For exile and transportation are punish- 
ments at present unknown to the common law, and wherever the 
latter is now inflicted it is either by the choice of the criminal him- 
self to escape a capital punishment, or else by the express direction 
of some modem act of parliament. To this purpose the Great Char- 
ter declares that no freeman shall be banished unless by the judg- 
ment of his peers or by the law of the land. Though untJiin the 
realm the king may command the attendance and service of all his 
liegemen, yet he cannot send any man out of the realm, even upon 
the public service, excepting sailors and soldiers, the nature of whose 
employment necessarily implies an excepticm ; he cannot even con- 
stitute a man lord deputy or lieutenant of Ireland against his v' 
nor make him a foreign ambassador. [138] For this might in 
ity be ao more than an honorable exile. 
III. The third absolute right, inherent in every 
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Hfthman, ia that of p i opc i lj, which coDsists in the free use^ 
enjoyment, and disposal of all his aeciuisitions, without any con- 
trol or diminution aaye only by the laws of the land. Upon this 
principle the Great Charter has declared that no freeman shall 
be disseised or divested of his freehold, or of his liberties or free 
customs, but by the judgment of his peers or by the law of the 
land. [139] 

So great, moxAoTer, is the regard of the law^ for pri- 
vate property, that it will not authorize the least vio- 
lation of it, not even for the general good of the whole community. 
If a new road, for instance, were to be made through the grounds 
of a private person, it might perhaps be extensively beneficial to the 
public ; but the law permits no man, or set of men, to do this without 
consent of the owner of the land. In this and similar cases the le^- 
islature alone can, and indeed frequently does, interpose and compel 
the individual to acquiesce, not by absolutely stripping the subject 
of his property in an arbitrary manner, but by giving him a full 
indemnification and equivalent for the injury thereby sustained. 

No subject of England can be constrained to pay any aids or 
taxes, even for the defence of the realm or the support of govern- 
ment, but such as are imposed by his own consent or that of his 
representatives in parliament. [140] 

The constitution has established certain other aiia> 
iliary subordinate rights of the subject, which serve prin- 
cipally as outworks or barriers to protect and maintain inviolate the 
tliree great and primary rights of personal security, personal liberty, 
and private property. [141] These are, — 

1. The constitution, powers, and privileges of parlia* 
ment. 

2. The limitation of the king's prerogative by bounds so 
certain and notorious that it is impossible he should either mistake 
or legally exceed them without the consent of the people. 

3. The right of applying to the courts of justice for 
redress of injuries. The emphatical words of Magna Carta, 
spoken in the person of the king, who, in judgment of law (says 
Sir £dward Coke), is ever present and repeating them in all his 
courts, are these : nulfi ve7idemiui, nulli iiegdbimtis, aut differem/ua 
rectwm, vel Jtutitianu '* And therefore every subject," continues the 
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same learned author, "for injury done to him in honis^ in terris^ vel 
persona, by any other subject, be he ecclesiastical or temporal, with- 
out any exception, may take his remedy by the course of the law, 
and have justice and right for the injury done to him freely without 
sale, fully without any denial, and speedily without delay." 

"Not only the substantial part or judicial deciaioxia of 
the law, but also the formal part or method of pro- 
ceediBg cannot be altered but by parliament [142] The 
kin^ it is true, may erect new courts of justice, but then they 
must proceed according to the old established forms of the com* 
mon law. 

4. If there should happen any uncommon injury, or 
infringement of the rights before mentioned, which the ordinary 
course of law is too defective to reach, there still remains a fourth 
subordinate right appertaining to every individual, namely, the 
right of petitioning the king or either house of parlia- 
ment for the redress of grievances. [143] Care only must 
be taken lest, under tbe pretence of petitioning, the subject be guilty 
of any riot or tiunult, as happened in the opening of the memorable 
parliament in 1640. 

5. The fifth auxiliary right of the subject is that of having 
arms for their defence suitable to their condition and 
degree, and such as are allowed by laiRr. [144] 



CHAPTER II. 

OP THE PARLIAMENT. 



Tbe most universal public relation by which men 
are connected together, is that of government: namely, 
as governors or governed; or, in other words, as 
magistrates and people. [146] Of magistrates, some also are 
supi'efne, in whom the sovereign power of the state resides ; others 
are subordinate, deriving all their authority from the supreme nr 
istrate, accountable to him for their conduct, and acting in an 
riot, secondary sphere. 



28 OF THE PARLIAMENT. [Book I. 

In all tyrannical governments the snpreme magifl- 
tracy, or the right of both making and of enforcing the 
laivBy ia vested in one and the same man or one and 
the same body of men; and wherever these two' powers are 
united together, there can be no public liberty. But where the 
legislative and executive authority are in distinct hands, the for- 
mer will take care not to intrust the latter with so large a power as 
may tend to the sifbversion' of its own independence, and therewith 
of the liberty of the subject. With us, therefore, in XSngland, 
this supreme power is divided into two branches: 
the one legislative, to wit the parliament, consisting of 
^ king, Iiords, and Commons ; the other executive, consist- 
ing of the kin^ alone. [147] 

I. As to the manner and time of assembling of par- 
liament. The parliament is regularly to be summoned by the 
king*s writ or letter, issued out of chancery by advice of the privy 
council, at least forty [now thirty-five] days before it begins to sit 
[150] It is a branch of the royal prerogative that no parliament 
can be convened by its own authority, or by the authority of any, 
except the king alone. Nor is it an exception to this rule that, by 
some modem statutes, on the demise of a king or queen, if there be 
then no parliament in being, the last parliament revives, and it is 
to sit again for six months, unless 'dissolved by the successor, for 
this revived parliament must have been originally summoned by the 
crown. 

By the statute 16 Car. II. c. 1, it is enacted that the sitting and 
holding of parliaments shall not be intermitted above three years at 
the most. [153] And by the statute 1 W. and M. st. 2, c. 2, it is 
declared to be one of the rights of the people, that for redress of all 
grievances, and for the amending, strengthening, and preserving 
the laws, parliaments ought to be held frequeTVtly, And this 
indefinite /regrt^«7un/ is again reduced to a certainty by statute 6 W. 
and M. c. 2, which enacts, as the statute of Charles th6 Second 
had done before, that a new parliament shall be called within three 
years after the determination of the former. [Owing to the fact 
that the mutiny act and supplies are voted for only one year, annual 
sessions are now necessary.] 

The constituent parts of a parliament are the 
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king's majeBty, sitting there in his royal politioal oa- 
paoity and the three estates of the realm, the Lords 
Spiritual, the Lords Temporal (who sit, together with the king, 
in one house), and the Commons, who sit by themselves in an- 
other. And the king and these three estates together form the 
great corporation of body politic of the kingdom, of which the king 
is said to be caputs principiufn, et finis- For upon their coming 
togetiier the king meets them, jeither in person or by representa* 
tion, without which there can be no beginning of a parliament ; 
and he also has alone the power of dissolving them* 

It is highly necessary for preserving the l^alahce of 
the constitution that the executive power should be a 
branch, though not the whole, of the legislative. [154] 
The total union of them would be productive of tyranny ; the total 
disjunction of them, for the present, would in the end produce the 
same effects, by causing that union against which it seems to pro* 
'^ide. The legislative would soon become tyrannical, by making 
continual encroachments, and gradually assuming to itself the rights 
of the executive power. To hinder, therefore, any such encroach- 
ments the king^ is himself a part of the parliament ; and as this ia 
the reason of his being so, very properly, therefore, the share of legis- 
lation, which the constitution has placed in the crown, consists in 
the power jof rejecting rather than resolving, — this being sufficient to 
answer the end proposed. [This veto power is now obsolete.] And 
herein indeed consists the true excellence of the English govern- 
ment, that all the parts of it form a mutual check upon each other. 
[155] In the legislature, the people are a check upon the nobility, 
and the nobility a check upon the people, by the mutual privilege 
of rejecting what the other has resolved ; while the king is a check 
upon both, which preserves theexecutive power from encroachments. 
And this very executive power is again checked and kept within 
due bounds by tlie two Houses, through the privilege they have of 
inquiring ^into, impeaching, and punishing the conduct (not 
indeed of the king, which would destroy his constitutional inde- 
pendence, but, which is more beneficial to the public) of his ev^" 
and pernicious counsellors. 
[The kind's majesty is the subject of subsequent chapter 
The Spiritual Lords consist of two archbishops and twr 
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four bishops, and at^tlie dissolutioii of monasteries by Heniy VIII. 
consisted likewise of twenty-six mitred abbots and two priors, — 9 
Tery considerable body, and in those times equal in number to the 
temporal nobility. But though these Lords Spiritual ar^in the 
eye of the law a distinct estate from the Iiord& Temporal, and ais 
so distinguished in most of our acts of parliament, yet in practice 
they are usually blended together under the one name of the Lords, 
They intermix in their yotes, and the minority of such intennis- 
ture joins both estates. [156] And from this want of a separate 
assembly and separate negative of the prelates, some writers have 
argued yery cogently that the Lonis Temporal and Spiritual are now 
in reality only one estate, which is unquestionably true in eveiy 
effectual sense, though the ancient distinction between them still 
nominally continues. 

The Iiorda Temporal oonaist of all the peexB of the 
realm (the bishops not being in strictness held to be such, bat 
merely lords of parliament), by whateyer title of nobility distin- 
guished, dukes, marquises, earls, yiscounts, or barons. [157] Some 
of these sit by descent, as do all ancient peers ; some by creation, 
as do all new-made ones ; others, since the union with Scotland, by 
election, which is the case of the sixteen peers who represent the 
body of the Scots nobility. Their number is indefinite, and may be 
increased at will by the power of the crown. 

The Conmions 'consiBt of all snch men of property in 
the kingdom aa have not seats in the Honse of Lords, 
every one of "which has a voice in parliament, either 
personally or by his representatives. [158] The counties 
are represented* by knights, elected by the proprietors of lands ; 
the citizens and boroughs are represented by citizens and burgesses, 
chosen by the mercantile part, or supposed trading interest of the 
nation. [159] 



The namber of English representatiTes is 518, and of Scots 45 ; in all 568 [6521- 
And every member, though chosen by one particular district, when elected and 
returned, serves for the whole reahn. For the end of his coming thither is not 
particular, but general ; not barely to advantage his constituents, but the common 
wealth. And therefore he is not bound, like a deputy in the United Provinces, to 
consult with or take the advice of his constituents upon any particular point, 

oless lie himself thinks it proper or prudent so to do. 
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IIL We are next to examine the laws and qustoniB relating 
to parliaxnent thus united together, and conaidei^ as one aggre- 
gate body. [160] 

The power and jurisdiction of parliament is so tran- 
scendent and absolute, that it cannot be confined, either 
for causes or persons, within any bounds. It hath sov- 
ereign and uncontrollable authority in the making, confirming, 
enlarging, restraining, abrogating, repealing, reviving, and expound- 
ing of laws, concerning matters of till possible denominations, eccle- 
siastical or temporal, civil, military, maritime, or criminal : this 
being tlie place where that absolute despotic power, which must in 
all governments reside somewhere, is intrusted by the constitution 
of these kingdoms. l^U mischiefs and grievances, operations and 
remedies, that transcend the ordinary course of the laws are within 
the reach of this extraordinary tribunal. [161] It can regulate or 
new model the succession to the crown ; it can alter the established 
religion of the land ; it can change, and create afresh even the con- 
stitution of the kingdom and of parliaments themselves, — it can, in 
short, do everything that is not naturally impossible ; and therefore 
some have not scrupled to call its power, by a figure rather too bold, 
the omnipotence of parliament. 

The whole of the law and custom of parliament has 
its original from this one maxim, ''that whatever matter arises 
concerning either House of parliament ought to- be examined, dis- 
cussed, and adjudged in that house to which it relates, and not 
elsewhere.*" [1 63] Hence, for instance, the Lords will not suffer the 
Commons to interfere in settling the election of a peer of Scotland ; 
the Commons will not allow the Lords to judge of the election of a 
burgess ;. nor will either House permit the subordinate courts of law 
to examine the merits of either case. 

The privileges of parliament are likewise very large and in- 
definite* [164] " And the determination and knowledge of that privi- 
lege belongs to the Lords of parliament, and not to the justices." 
Privilege of parliament was principally established in order to protect 
its members, not only from being molested by their fellow-subjectp 
but also more especially from being oppressed by the power of t' 
crown. The dignity and independence of the two Houses are 
great measure preserved by keeping their privileges indefin 
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[Those priTileges are circnmscribed by law and determined by pre- 
cedent.] Some, however, of the more notorious jnivi- 
legea of the members of either House are privilege of speech, of 
person, of their domestics, and of their lands and goods. 

Aa to the first privilege, of speech, it is declared by the 
statute 1 W. and M. st. 2, c. 2, as one of the. liberties of the people, 
*'that the freedom of speech and debates and proceedings in par- 
liament ought not to be impeached or questioned in any court or 
place out of parliament. " And this freedom of speech is particularly 
demanded of the king in person by the Speaker of the House of 
Commons at the opening of every new parliament. So likewise 
are the other privileges of persons, servants, lands, and 
goods, which are immunities as ancient as Edward the Confessor. 
[165] This included formerly not only privilege from illegal vio- 
lence, but also from legal arrests, and seizures by it-ocess from the 
courts of law. And still, to assault by violence a member of either 
House, or his menial servants, is a high contempt of parliament, 
and there punished with the utmost severity. Neither can any 
member of either Hottse be arrested and taken into custody, unless 
for some indictable offence, without a breach of the privilege of 
parliament. 

But all other privileges which derogate from the 
common la^v in matters of civil right are now at an 
end, save only as to the freedom of the member's per- 
son, which in a peer (by the privilege of peerage) is forever sacred 
and inviolable, and in a commoner (by the privilege of parliament) 
for forty days after every prorogation an^ forty days before the 
next appointed meeting,j which is now in effect as long as the par- 
liament subsists, it seldom being prorogued for more than fourscore 
days at a time. All other privileges which obstruct the ordinary 
course of justice are now totally abolished by statute 10 Geo. Ill- 
c. 50, which enacts that any suit may at any time be brought 
against any peer or member of parliament, their servants, or any 
other person entitled to privilege of parliament, which shall not he 
impeached or delayed by pretence of any such privilege, except that 
the person of a member of the House of Commons shall not tlierehy 
' -». subjected to any arrest of imprisonment. 

^e only -way by which courts of justice could 
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andently take cognisance of pxivUege of parliament 
was by writ of privilege, in the nature of a snpene- 

deaa, to deliver the party out of, custody when arrested in a civil 
suit. But since the statute 12 W. III. c. 3, which enacts that no 
privileged person shall be subject to arrest or imprisonment, it hath 
been held that such arrest is irregular ab initio, and that 
the party niay be discharged upon motion [or on haheas corpus]. 

The claim of privilege hath been usually guarded 
with an exception as to the case of indictable crimes, 
or, as it has been frequently expressed, of treason, felony, and 
breach (or surety) of the peace. Whereby it seems to have been 
nnderstood that no privilege was allowable to the members, their 
families or servants, in any crims whatsoever, for all crimes are 
treated by the law as being contra pacem» domini regis. To which 
loay be added tldct a few years ago the case of writing and publishing 
seditious libels was resolved by both Houses not to be entitled to 
privilege, and that the reasons upon which that case proceeded ex- 
tended equally to every indictable offence. [167] So that the chief, 
if not the only, privilege of parliament in such cases seems to be the 
right of receiving immediate information of the imprisonment or 
detention of any member, with the reason for which he is detained. 

IV. The laws and custonui relating to the House of Iiorda in 

particular. Their judicial capacity will be more properly treated of ia the third 
and foSlth books, of these Commentaries. 

They have a right to be attended, and constantly are, by 
the judges of the Court of King's Bench and Common Pleas, 
and such of the Barons of the Xlxoheqaer aa are of the de- 
cree of the coif, or liave been made seijeants at law ; as 
likewise by the king's learned counsel, being Serjeants, and 
by (he masters of the court of chancery, for their advice in 
point of law, and for the greater dignity of their proceed- 
ings. [168] 

Another privilege is, that every peer, by license obtained 
from the king, may make another lord of parliament his 
proxy,' to yote for him in his abfience. A priTileg:e which a member of the 
other Hoase can by no means have, as he is himself but a proxy for a multitude 
of other people. 

Each peer has also a right, by leave of the House, when a 
vote passes contrary to his sentiments, to enter his dissen' 
on the jonmala of the House, with the reasons for such dissent, which is nsuall 
styled his protest. 

3 
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AU bills, likewise, that may in their oonseqiienoeB any wsf 
afltoot the riffht of the peerage, are by the custom of parlia- 
ment to have their first rise and beginning in the House of 
Peers, and to suffsr no changes or amendmeatB in the Hooae of CktrnmonB. 

y. The peculiar laws and onstoma of the Hoose of 
Commons relate principally to the raisijig of taxes and the elec- 
tion of members to serve in parliament. [169] 

First, with regard to taxes, it is the ancient indis- 
putable privilege and right of the House of Commons 
that all grants of subsidies or parliamentary aids do 
begin in their House and are first bestowed by them, although 
their grants are not effectual to all intents and purposes until they 
have the assent of the other two branches of the legislature. [See 
U. S. Const., Art. 1, § 7.] So reasonably jealous are the commons 
of this valuable privilege, that herein they will not suffer the other 
House to exert any power but that of rejecting ; they will not per- 
mit the least alteration or amendment to be made by the Lords to 
the mode of taxing the people by a money bilL [170] 

[With regard to the elections of knights, citizens, and bur- 
gesses [170], the qualifications of the electors and of the persons to be elected, 
and the method of proceeding in elections, the student is referred, in additioD to 
(he text of our author, to 1 Broom and Ebdley's Commentaries, *204 et seq.] 

yi. The method of making laws is much the same 
in both Houses, and I shall touch it very briefly, beginning is 
the House of Commons. [181] For despatch of business each Hoose 
of parliament has its Speaker. The Speaker of the House of 
Lords, whose office it is to preside there and manage the formality of 
business, is the Lord Chancellor, or Keeper of the King's Great Seal, 
or any other appointed by the king's commission ; and if none be 
so appointed, the House of Lords (it is said) may elect. The Speaker 
of the House of Commons b chosen by the House, but must be 
approved by the king. And herein the usage of the two Houses 
differs, that the Speaker of the House of Commons cannot give his 
opinion or argue any question in the House [except upon commit- 
tee of the whole] ; but the Speaker of the House of Lords, if a lord 
of parliament, may. 

In each House the act of the majority binds the 
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whole, and this majority is declared by votes openly and pub- 
licly given. 

To bring a bill into the Hoixse, if the relief songbt 
by it is of a private nature, it ia first necessary to 
prefer a petition, which must be presented by a member, and 
usually sets forth the grievance desired to be remedied. This peti- 
tion (when founded on facts that may be in their nature disputed) 
is referred to a committee of members, who examine the matter 
alleged, and accordingly report it to the House ; and then (or other- 
wise, upon the mere petition) leave is given to bring in the bilL 
In public matters the bill is brought in upon motion 
made to the House, "mthout any petition at alL 

The persons directed to bring in the bill present it 
in a compete]\t time to the House drawn out on paper, 
with a multitude of blanks or void spaces -where any- 
thing occurs that is dubious or necessary to be settied 
by the parliament itself (such especially as the precise date 
of times, the nature and quantity of penalties, or of any sums of 
money to be raised), being indeed only the skeleton of the bill. 
[182] In the House of Lords, if the bill begins there, it is (when of 
a private nature) referred to two of the judges to examine and report 
the state of the facts alleged, to see that all necessary parties con- 
sent, and to settle all points of technical propriety. This is read 
a first time, and at a convenient distance a second 
time ; and after each reading the Speaker opens to the House X]0t 
substance of the bill, and puts the question whether it shall proceed 
any farther. The introduction of the bill may be originally opposed; 
as the bill itself may at either of the readings i and if the opposi- 
tion succeeds, the bill must be dropped for that session, as it must 
also if opposed with success in any of the. subsequent a^ges. 

After the second reading it is committed ; that is, referred 
to a committee, which is either selected by the .House in matters of 
small impoiiance, or else upon a bill of-consequence^the House 
resolves itself into a Committee of the whoffe House. A Commit- 
tee of the "whole House is composed of every member, ar 
to form it the Speaker quits the chair (another member bei' 
appointed chairman), and may sit and debate as a private meml 
In these committees the bill is debated clause by clause, ame: 
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ments raade, the blanks filled up, and sometimes the bill entire! v 
new modelled. After it has gone thr<5ii£;h the committee 
the Chairman reports it to the House, with such amend- 
ments as the. committee hare made, and then the House reconsiders 
the whole bill a^in, and the question is repeatedly put upon eyery 
clause and amendment. [183] When the House hath agi-eed or dis- 
agreed to the amendments of the committee, and sometimes added 
new amendments of its own, the bill is then ordered to he en- 
e;ros8ed, or written in a strong gross hand on one or more long 
rolls (or presses) of parchment sewed together. When this is fin- 
ished it is read a third time, and amendments are sometimes 
then made to it ; and if a new clause be added, it is done by tacking 
a separate piece of parchment on the bill, which is called a rider. 
The Speaker then again opens the contents, and, hold- 
ing it up in his hands, puts the question vrhether the 
bill shall pass. If this is agreed to, the title to it is then .set- 
tled. After this one of the members is directed to cany 
it to the Lords and desire their concurrence, who, attended by 
several more, cariies it to the bar of the House of Peers, and there 
delivers it to their Speaker, who comes down from his woolsack to 
receive it. 

It there passes through the same forms as in the other 
House (except engrossing, which is already done), and if rejected 
no more notice is taken, but it passes sub sileiUio, to prevent unbe- 
coming altercations. But if it is agreed to, the Lords send a message 
by two masters" in chancery (or, upon matters of high dignity or 
importance, by two of the judges) that they have agreed to the 
same, and the bill remains with the Lords if they have made no 
amendment to it. But if any amendments are made, such 
amendments are sent down with the bill to receive the 
concurrence of the Commons. If the Commons disagree to 
the amendments, a conference usually follows between members 
deputed from each House, who for the most part settle and adjust 
the difference ; but if both Houses remain inflexible the bill is 
dropped. If the Commons agree to the sunendments the 
bill is sent back to the Lords by one of the members, with 
a message to acquaint them theix^with. [184] The same forms are 
bserved, mtUcUis mviandis, when the bill begins io the House of 
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Lords. But when an act of graoe or pardon is passed, it li 

first signed by his Majesty, and then read once only in each of the 
Houses without any new engrossing or amendment And when 
both Houses have done with any bill it always is deposited in the 
House of Peers to wait the royal assent, except in the case of a bill 
of supply, which, after receiving the concurrence of the Lords, is'sent 
back to the House of Commons. 

The royal assent may be given two vrays: 1. In per- 
son, when th& king comes to the House of Peers in his crown and 
royal robes, and, sending for the Commons to the bar, the titles of 
all the bills that have passed both Hoases are read, and the king's 
answer is declared by the clerk of the parliament in Norman-French. 
2. By the statute 33 Hen. YIII. c. 21, the king may give his assent 
by letters patent under his great seal, signed with his 
band, and notified in his absence to both Houses assembled togetber 
in the high House. [185] And when the bill has received the royal 
assent in either of these ways it is then, and not before, a statute or 
act of parliament. 

This statute or act is placed among the records of 
the kingdom, there needing no formal promulgation to 
give it the force of a law, because every man in England is, 
in judgment of law, party to the making of an act of parliament^ 
being present thereat by his representativea However, a copy 
thereof is usually printed at the king's press for the information of 
the whole land. 

An act of parliament thus made is the exercise of 
the highest authority that this kingdom acknoVledges 
upon earth. It hath power to bind every subject in the land and 
the dominions thereunto belonging, — nay, even the king himself if 
particularly named therein. And it cannot be altered, amended, 
. dispensed with, suspended, or repealed, but in the same forms and 
by the same authority of parliament. [186] 

VII. An adjournment is no more than a continuance 
of the session from one day to another, as the word itself 
signifies, and this is done by the authority of each House separat 
every day, and sometimes for a fortnight or a month together, 
the adjournment of one House is no adjournment of the other. 
U. S. Const., Art. I. § 8, Art II. § 3 ; People v. Hatch, 33 D 
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Frorogation puts an end to the session, and then such bills as ar*" 
only begun and not perfected must be resumed de novo (if atail) 
in a subsequent session, iirhereas after an adjournment all things 
continue in the same state as at the time of the ac^oumment made, 
and may be proceeded on without any fresh commencement. 

A prorogation Is the continaance of the parliament 
fi^om one seBsion to another, as an adjournment is a contiiiaa- 
tion of the session from day to day. [1^7] This is done by the 
royal authority, expressed either by the Lord Chancellor in his 
Majesty^s presence, or by commission from the crown, or frequently 
by proclamation. Both Houses are necessarily prorogued at the 
same time, it not being a prorogation of the House of Lords or 
Commons, but of the parliament. The session is never understood 
to be at an end until a prorogation, though unless some act be 
passed or some judgment given in parliament, it is in truth no 

;. session at all. 

\ A dissolution is the civil death of the parliament, \ 
and this may be effected three ways : — 

1. By the king's ^^ill, expressed either in person 9r by rep- 
resentation. 

2. A parliament may be dissolved by the demise 
of the croTvu. [188] This dissolution formerly happened inune- 
diately upon the death of the reigning sovereign. But the calling 
a new parliament immediately on the inauguration of the successor 
being found inconvenient, and dangers being apprehended from 
having no parliament in being in case of a disputed succession, it 
was enacted by the statutes 7 and 8 W. III. c.l5, and 6 Anne, c 7, 
that the parliament in being shall continue for six months after the 
death of any king or queen, unless sooner prorogued or dissolved 
by the successor ; that if the parliament be at the time of the 
king's death separated by adjournment or prorogation, it shall, 
notwithstanding, assemble immediately ; and that if no parliament 
is then in being, the members of the last parliament shall assemble 
and be again a parliament. 

3. Lastly, a parliament may be dissolved or ezpiro 
by length of time. [189] As our constitution now stands, t^^ 
parliament must expire, or die a natural death, at the end of every 

•iventh year, if not sooner dissolved by the royal prerogative. 
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CHAPTER III. 

OF THB KING AND HIS TITLE. 

The supreme executive power of these kingdoms is 
vested by our lavrs in a'single person, the king or queen, 

for it matters not to which sex the crown descends, but the person 
entitled to it, whether male or female, is immediately invested with 
all the ensigns, rights, and prerogatives of sovereign power. [190] 

The grand fundamental maxim upon iRrhioh the jus 
coronse, or right of succession to the throne of these 
kingdoms, depends, I take to be this : " that the crown is, by 
common law and constitutional custom, hereditary, and this in a 
manner peculiar to itself; but that the right of inheritance may 
from time to time be changed or limited by act of parliament, under 
which limitations the crown still continues hereditary." [191] 

1. First, it is in general hereditary, or dMoendible to the next heir, 
<n the death or demise of the lut proprietor. 

1 Secondly, as to the particular mode of inheritance, it in 
general corresponds with the feodal path of descents, chaiicea 
out by the coounon law in the aooceesion to landed estates, yet with one or two 
ouiterial exceptions. [198] Among the females, the crown descends by right of 
primogeniture to the eldest daughter only and her iseue, and not, as in common 
iaheritanees, to all the daughters at once. [Id4] On fkilure of lineal descendants, 
the crown goes to the next collateral relations of the late king, provided tbey are 
lineaUy deeoended from the blood royal. But herein there is no objection (as in 
the case of common descents) to the succession of a brother, an uncle, or other 
collateral relation, of the half blood, provided only that the one ancestor, from 
whom both are descended, be that from whose veins the blood royal is communi- 
cated to each. [Id5] 

&• The doctrine of hereditary riffht does by no means imply 
an indefeasible right to the throne. It is unquestionably in the 
breast of the supreme legislative, authority of this kingdom, the king and both 
honaes of parliament, to defeat this hereditary right, and, by particular entail^ 
limitations, and provisions, to osclude the immediate heir, and vest the inb 
itance in aoy . one else. 

1 Bat, fourthly, however, the crown may be limited 
transferred, it still retains its descendible quality, and 
oomes hereditary in the wearer of it. [1961 ^d hence in oux 
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tbe king ta aald never to die, In hie political oKfucitj, thoogb, in eommon with 
other men, he is Bubject to mortality in his natoral ; becanse immediately vpoa 
the natural death of Henry, William, or Edward, the king sorriTes in his soo- 
ceMor. 



\ 



CHAPTER IV. 

'OF THE king's BOTAL FAMILY. 

The qaeen of Snfflaiiid is either queen recent, queen oonsort, 
or queen dowager. [218] 

The queen regent, regnant, or sovereign, is she who holds the 
crown in her own right; and each a one hae the same powers, praragatifOi 
rights, dignities, and duties, as if she had been a icing. 

The queen consort is the wife of the reigning king ; and she, by tirtoe 
of her marriage, is participant of divers prerogatives above other women. 

And first, she is a pablic person, exempt and distinct from tbe king, and not, 
like other married women, so closely connected as to have lost all legal or aepaiats 
existence so long as the marriage continues. For the queen is of ability to pur- 
chase lands and to convey them, to make leases, to grant copyholds, and do 
other acts of ownership without the concurrence of her lord, which no other 
married woman can do. She is also capable of taking a grant from the king, 
which no other wife Is from her husband. The queen of England hath separate 
courts and offices distinct from the king's, not only in matters of ceremony, hot 
even of law ; and her attorney and solicitor general are entitled to a |dace withio 
the bar of his majesty's courts, together with the king's counsel. [219] She losj 
likewise sue and be sued alone, without joining her husband. She nuiy also iiaw 
a separate property in goods, as well as lands, and has a right to dispose of them 
by will. In short, she is in all legal proceedings looked upon as a feme sole, 
and not as a feme covert, as a single, not as a married woman. 
- The queen hath also many exemptions and minute prerogatives. For instance, 
she pays no toll, nor is she liable to any amercement in any court. But in gen- 
eral, unless where the law has expreesely declared her exempted, she is upon the 
same footing with other subjects, being to all intents and purposes the king** 
subject, and not his equal 

But farther, though the queen is in all respects a subject, yet in point of the 
security of her life and person, she is put on the same footing with the king. 1222J 
It is equally treason (by the statute 25 Ed w. III.) to compass or imagine the death 
of our lady the Icing's companion, as of the king himself; and to violate, or defile 
the queen consort, amounts to the same high crime, as well in the person com- 
mitting the fact, as in the queen herself, if consenting. 

The husband of a queen regnant is her subject, and may be guDty 
of high treason against her ; but in the instance o^ conjugal infidelity, he is not 
subjected to the same penal restrictions. [228] tl 
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- A queen dowager is the widow of the Idng, and as rach enjojs moat 
of the privileges belonging to her as queen consort. But it Is not high treason to 
eonspire ber death or to riolate her chastity, because the succession to the erown 
is not thereby endangered. Tet still, pro digniuue rrgali^ no man can marry a 
queen dowager without special license from the king, on pain of forfeiting his 
lands aod goods. But she, though an alien horn, shall still be entitled to dower 
after the king's demise, which no other alien Is. A queen dowager, when married 
agidn to a subject, doth not lose her regal dignity, as peeresses dowaiger do their 
peerage when they many commoners. 

The Prince of Wales, or heir apparent to the crown« and also 
his jjfftX consort and the princess royal, or eldest daughter of the king, ara 
likewise peculiarly r^;arded by the laws. For by statute 25 Bdw. III. to com- 
pass or conspire the death of the former, or to rlolate the chastity of either <rf tiio 
latter, are as much high treason as to conspire the death of the king or Tiolata 
the chastity of the qtieen. 

The younger sons and danghters of the Ung, and other bxanchee 
of the royal &mily who are not in the immediate line of succession, were HtUe 
ftxihtt regarded by Uie ancient law than to give them to a certain degree prece- 
dence before all peers and public officers, as well ecclesiastical as temporal. [224] 
In 1718> upon a question referred to all the judges by King George I., it was 
resolved, by the opinion of ten against the other two, that the education and 
care of all the king^s grandchildren while minors did Iwlong of right to his Hi^ty, 
as kfaig of this realm, even during their &ther's Hfe. [226] But they all agreed 
that the care and approbation of their marriages, when grown up, belonged to 
the king their grand&ther. And the judges hare more recently concurred in 
opinion that this care and approbation extend also to the presumptive heir of 
the crown ; though to what other branches of the royal fiunily the same did 
extend, thqr did not find precisely determined. The most fireqnent instances of 
the crown's interposition go no farther than nephews and nieces ; bat examples 
•n not wanting of its reaching to mcnre distant collaterals. [226] 



CHAPTER V. 

07 THB COUNCILS BELONGING TO TH£ KING. 

1- The first of these is the. high court of parliament, whereof 
^ have alBNuly treated at large. [227] 

2. Secondly, the peers of the realm are by their birth here^" 
itary counselors of the crown, and may be called together by the \ 
to impart their advice in all matters of importance to the realm, either in tir 
parliaaient or (which hath been theh: principal use) when there is no parlia 
to bebg. [Obsolete.] 

BeiidM this geneiml meeting, it Is usually looked upoti to be the right of 
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partknlw peer of th« realm to demand an andienee tf the bin;, and to lay MbN 
him with decencj and respect such matters aa he shall Judge of importanoe to the 
pubUowcaL [228] 

3. A third oounoil belonging to the king are, according to 
Sir Edward Coke, his judges of the courts of law for law 
matters. [229] 

4. But the principal council belonging to the king is his 
privy council, which is generally called by way of eminence the council. And 
this is a noble, honorable, and reyerend assembly of the king and such as he wills 
to be of his prlty cnnncil in the king's court or palace. The king's will is the sote 
eonstitoent of a privy counselor, and this also regulates their number. Privy 
counselors are made by the king's nomination without either patent or grant, 
and on taking the necessary oaths they become Immediately pi)l7 counselors 
daring the life of the king that chooses them, bat subject to x^emoyal at bis 
discretion. [290] 

[As to th*' qoaliflcationiB, duty, functions, power, and priTileges of the privy 
eoancil, the student is referred to 1 Broom & Hadley's Conuuentaries, *272 «t 
Mtq.f and to the English statutes upon the subject passed since the time of oar 
author.] 

The dissolutioxi of the privy oounoil depends upon the king's 
pleasure* and he may, wheneyer he thinks proper, discharge any particular 
member, or the whdo of it, and appoint another. [282] By the common law, also, 
it was dissolyed ipso facto by the king's demise, as deriving all its authority from 
him. But now, to pnevent the inconTeniences of having no council in being at the 
accession of a new prince, it is enacted by statute 6 Anne, o. 7, that the privy coun- 
cil shall contkuM for six months after the demise of the crown, unless sooner 
determined Ixj the successor. 



^ 



CHAPTER VI. 

OP THE king's duties. 



The principal duty of the king is to govern his people ac- 
cording to law. [233] 

As to the terms of the original contract between king and people, these I appre* 
head to be now couched in the coronation oath, which by the statute 1 W. and 
M. St. 1, c. 6, is to be administered to every king and queen who shall sooceed to 
the imperial crown of these realms by one of the archbishops or bishops of the 
realm in the presence of all the people, who on their parts do reciprocally take 
the oath of allegiance to the Crown. [235] This coronation oath is conceived ia 
the following terms : — 

The archbishop or bishop shall saf: " Will you solemnly promise and swear to 
govern the people of this kingdom of England and the dominions thereto belong- 
hig according to the statutes in parliament agreed on and the laws and oustott* 
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of the same?" The kinder qtuM $hatt taifz "I soleiiinlj ftronteflo to do."' 
Ar^bishop or bishop. " Will joa to your power caase law aad Jostice in mercy 
to be ezecnted in all your Judgments ? " — King or qtteen. " I will .'* — Arehbi^op 
or bishop. " Will you to the utmost of your power midntain the laws (rf'God, the 
true profession of the gospel, and the Protestant Beformed religion establisbed by 
the law? And will yon preserve unto the bishops and cleigy of this realm, and to 
the churches committed to their charge, all such rights and priffleges as by law 
do or shall appertain unto them or any of them? " — King or queen, ** AH this 
I promise to do." A/Ur this the king or queens laying his or her hand upon the 
holy gospels J shall say: ** The things which I have here befon pramiaed I will 
perfbrm and keep, so help me God," and then shall kis^ the bo9lh 



CHAPTER VIL 

OF THE king's PREROGATIVE. 



By the word prerogatiTe we usually understand that qpedal pre-eml- 
oenoe which the king hath over and above all other persons, and out of (be ordinazy 
oonxse of the common law, in r^ht of his regal dignity. It signifies in its ety« 
inology (from pm and ntgo) stHnething that is lequired or demanded before or in 
preferenoe to all others. [289] 

Prerogatives are either direct or incidental. The direct are 
such poritive, substantial patrts of therroyal character and authority as are rooted in 
and spring firmn the king's political person, considered merely by itself, without ref- 
erence to any other eztrinsie circumstance, as the right of sending ambassadors, of 
ereatiog peers, and of making war or peace. [240} But such prerogatives as are 
incidental bear always a relation to something else distinct flrom the king^s per- 
son, and are indeed only exceptions in fkvor of the crown to those general rules that 
are estsblished fcnr the rest of (he community, such as that no costs shall be recov- 
ered against the king ; that the king can oeyer be a joint-tenant ; and that his 
debt shall be preferred before a debt to any of his subjects. We wiU at present 
only dw^ upon the king^s substantiye or direct prerogatives. 

These substantive or direct prerogatives may again be di- 
vided into three kinds : being such as regard, first, the king's royal 
character ; secondly, his royal authority ; and lastly, his royal in- 
come. These are necessary to secure reverence to his person, obedience to his 
eommaiids, and an afiinent supply for the ordinary expenses of government. 

In the prMent chapter we shall only consider the two first of these divisions, 
lillieh relate to the king^s political tharacter and authority; or, in other words, 
his dignity and regal power ; to which last the name of prerogative is frequentiv 
narrowed and confined. [241] 

Pirst, then, of the royal dignity. 

I. And first, the law ascribes to the king the a 
bate of sovereignty, or pre-eminence. 
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Hence it is that no snit or action can be brought against the Idag^ 
even in civil matters, because no court can have jurisdiction over 
him. For all jurisdiction implies superiority of power. [242] 

Hence It is likewise, that by law the perron of the king iii aacred, even thongfa. 
the meanures pursued in his reign be cooipletelj tyrannical and arbitrary, for no 
jurisdiction upon earth has power to try him in a criminal way, much less to con- 
demn him to punishment. 

Are then, it may be asked, the subjects of Enffland totally 
destitute of remedy in case the crown should invade their 
rights, either by private injuries or public oppressions ? [213] To this we may 
answer, that the law has provided a remedy in both cases. 

And first, as to private injuries: if any person has, in point of prop> 
erty, a just demand upon the king, he must petition him In his court of chan- 
cery, where his chancellor will administer right aa a matter of grace, though not 
apoa compulsion. 

Next, as to oases of ordinary pablio oppression, irhere the 
vitalfl of the constitution are not attacked, the law hath also assigned a remedy. 
[244] For as a king cannot misuse his power without the advice of evil connsellora, 
and the assistance of wicked ministers, these men may be examined and punlabed. 
The constitution has therefore provided, by means of indictments and par« 
liahientary impeaohments, that no man shall dare to assist the crown in 
contradiction to the laws of the land. The supposition of law is, that neither 
the king nor either house of parliament, collectively taken, is capable of d<^og 
any yrrong, since in f uch cases the law feela itself Incapable ot fumif>hing any 
adequate remedy. [245] For which reason all oppressions which may happen 
to spring from any branch of the sovereign power most necessarily be oat of 
the reach of any stated rule or express legal provision ; but if ever they anft>r> 
tunately happen, the prudence of the times must provide new remedies upon now 
emergenrieff. 

n. Besides the attribute of sovereignty, the law also as- 
cribes to the kins, in his political capacity, absolute per- 
fection. [246] The kins can do no wrong : which ancient and 
fundamental maxim is not to be undentood as If everything tninsacted by the 
government was of course just and lawful, but means only two things. First, 
that whatever is exceptionable in the conduct of public affairs is not to he imputed 
to the king, nor is ho answerable for it personally to his people. And, secondly, 
it means that the prerogative of the crown extends not to do any injury, it te 
created for the benefit of the people, and therefore cannot be exerted to their 
prpjudice. 

The kins, moreover, is not only incapable of doins wronflr, 

^ut even of thinking wrong; he can never mean to do an improper 

'g ; in him is no folly or weakness. And, therefore, if the crown should bo 

ed to grant any franchiw or privilege to a subject contrary to raison, or in 

ise prejudicial to the commonwealth or a private person, the law will not 

« the king to have meant either an unwine or an iqjurions action, but 

• that the king was deceived in his grant, and thereupon snch giant is 
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rendered roid, merely upon the IbnndiUlon of fraud and deception, dtfier \j cr 
npoQ those agents whom the crown has thoi^t ^oper to employ. 

In farther pntsnance of this principle, the law also determines 
that in the king can be no negligence or leicfieSf and there- 
fore no delay will bar his right. Nullum tempua occurrit regi haa 
been the standing maxim upon all occasions. 

In tlie Idng also can be no stain or oorruption of blood; for 

if the heir to the eirown were attainted of treason or felony, and afterwarda the 
crown should descend to him, this wonid pnrge the attainder ipso facto. [248] 
Neither can the king in Judgment of la^, as king, ever be a 
minor or under age, and therefore his royal grants and assents to acts of par- 
Uamoit are good, though he has not in his natural capacity attained the legal age 
of twenty-one. It liath also been-usnally thought prudent, when the heir appar- 
ent has been very young, to appoint a protector, guardian, or regent 
for a limifed time. But the Tery necessity of such extraordinary provision is suffi- 
cient to demonstrate the truth of that maxim of the common law, that in the 
king is no minority, and therefore he hath no legal guardian. 

in. A third attribute of the king's majesty is his perpetuity. 
The law ascribes to lilm in his political capacity an absolute immortality. The 
king never dies. [249] Henry, Bdward, or George may die, but the king surrixes 
them all. For immediately upon the decease of the reigning prince in his natural 
capacity, his kingship or imperial dignity, hy act of law, without any interregnum 
or interral, is vested at once in his heir, who is, eo iiistantij king to all intents 
and purposes. 

We are next to consider those branches of the royal prerogative which Invest 
thus our sovereign lord, thus all-perfect and immortal in his kingly capacity, with 
a number of authorities and powers, in the exertion whereof consists the ex- 
ecutive part of government. [250] The king of England is not only the 
chief; but properly the sole, magistrate of the nation, all others acting 
by comminrion from and in due subordination to him. In the exertion of lawfril 
prerogative the king is and ought to be absolute ; that is, so fiur absolute that 
there is no legal authority that can either delay or resist him. He may reject 
what bills [now obsoletett ^^7 make what treaties, may coin what money, may 
create what peers, may pardon what offences be pleases, unless where the constl- 
tation hath expressly, or by evident consequence, laid down some exception or 
boundary, declaring that thus fkr the prcrogutWe shull gO, and no Ikrther. 

In the exertion, therefore, of those prerogatives which the law has given, the 
king is irresistible and absolute, according to the forms of the constitution. And 
yet, if the consequence of that exertion he manifestly to the grievance or dis- 
honor of the kingdom, the parliament will call his advisers to a just and severe 
account. [252] 

The prerogatives of the crown (in the sense under which we 
now considering them) respect either this nation's intercourse 
foreign nations^ or its own domestic government and civil polit 
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With regard to f oreigin oonoeniB, the king is the dele- 
gate or representative of his people. What is done by the 
royal authority, with regard to foreign powers, is the act of the 
whole nation ; what is done without the king's concurrence is 
the act only of private men. 

I. The king, therefore, considered as the representa- 
tive of his people, has the sole po^ver of sending am- 
bassadors to foreign states and receiving ainbassadorB 
at home. [253] 

The rights, the povrers, the duties, and the privileges 
of ambassadors are determined by the law of nature and 
nations, and not by any municipal constitutions. For, as they 
represent the persons of their respective masters, who owe no sub- 
jection to any laws but those of their own country, their actions 
are not subject to the control of the private law of that state wherein 
they are appointed to reside. If they grossly offend, or ^ake an 
ill use of their character, they may be sent home and accused before 
their master, who is bound either to do justice upon them or avow 
himself the accomplice of their crimes. As to whether this exemp- 
tion of ambassadors extends to all crimes, as well natural aa positive, 
or whether it only extends to such as are mala prohibita, as coining, 
and not to those that are mala in se, as murder, the general prac- 
tice of this country, as well as of the rest of Europe, seems now to 
be, that the security of ambassadors is of more importance than the 
punishment of a particular crime. [254] 

In respect to civil suits, all the foreign jurists agree that 
neither an ambassador, nor any of his train or comiies, can be prose- 
cuted for any debt or contract in the courts of that kingdom wherein 
he is sent to reside. 

II. It is also the king's prerogative to make treaties, 
leagues, and alliances "oirit^ foreign states and princes. 
[257] For it is by the law of nations essential to the goodness of 
a league that it be made by the sovereign power, and then it is 
binding upon the whole community ; and in England the sovereign 
power, quoad hoc, is vested in the person of the king. 

III. Upon the same principle the king has also the 
^le prerogative of making war and peace. So that, in order to 

ke a war completely effectual, it is necessary with us in England 

\ 
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that it be pablicly declared and dnly |nt>claimed by the king's 
authority ; and then all parts of both the contending nations, from 
tlie highest to the lowest, are bound by it. [258] And wherever the 
right resides of beginning a national war, there also muflt reside 
the right of ending it, or the power of making peace. 

IT. Bat M the 6/d&y of maidDg irar may fomethnM be detrimental to indWIda- 
al»wholia^ goffered by depredatioas ftom foreign potentates, oar laws bare in 
romereGpecW armed the subject with powers to impel the prerogatlTe, by dixecting 
the ministers of the crown to issoe letters Of marque and reprisid npon 
due demand, the prarogati're of grantmg which Is nearly related to, and plainly 
deriTcd from, that other of making war, — this being indeed only an incomplete 
state of hostilities, and generally ending in a formal declaration of war. These 
letters ase grantable by the law of nations whenever the snt^ts of one state are 
oppressed and iigared by those of another, and jostice is denied by that state to 
vhidt the oppressor belongs. In this ease letters of marqne and reprisal (words 
used as synonymous, and signifying, the latter a taking in return, the former tfaa 
passing the frontiers in order to snch taking) may be obtained, in order to seise 
the bodies or goods of the sutjects of the ol!ending state, until satisfiustion be 
made, whererer they happen to be found. [259] [By the Const, of the U. 8., 
Art Ij § 10, no State shall grant letters of marqne and reprisal. This power is 
vestedln Cotqpess, Art. 1, f 8.] 

T. Upon ezaotly the same reason stands the prerogative of 
granting safe-OOnduots, without which by the law of nations no member 
of one society has a right to intrude into another. It is left in the power of 
all states to take sueh measures about the admission of strangers as they think ' 
eoBTenient, those being ever excepted who are driren on the coasts by necessity ,* 
or by any eaiise tliat dsserres pity or compassion. Great tenderness Is shown by 
our laws, not only to foreigners in distress, but with regard also to the admiseion 
of strangers who eome spontaneously. For so long as their nation continues at 
peace with ours, and they themselres behave peaceably, they are under the king's 
protection, thoogh liable to be sent home whenever the king sees occasion. [260] 
Bat no subject of a nation at war with us can, by the law of nations, come into 
Cbe realm, nor can travel himself npon the high seas, or send his goods and mer- 
chandise from one place to another, without danger of being seized by our sub- 
jects, unless he has letters of safe-conduct, which by dirers ancient statutes must 
be granted under the king's great seal and enrolled in chancery, or else are of no 
effect, tiie king being supposed the best judge of such emergencies as may deserve 
exeeptloa from the general law of arms, But passports under the king's sign- 
manoal, or licenses from his ambassadors abroad, are now more 
nsually obtained, and are allowed to be of equal ralidity. 

Th^e are the principal prerogatives of the king respecting this nation's inter 
ooBTte with foreign nations. But in domestic affairs be is considered in a gp 
variety of characters, and fsom thence there arises an abundant number of e< 
pieragstives. 

I- Virst, he is a oonstituent part of the supreme lecislaf 



